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Endangered Species Act (ESA)

• Finalized in 1973 under President Nixon:

“Nothing is more priceless and more worthy of preservation than the 
rich array of animal life with which our country has been blessed.”

• Purpose: conserve endangered and threatened species and their 
ecosystems 

• Administered by the USFWS and NOAA Fisheries
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Acoustics Under the ESA and MMPA

• Both the ESA and MMPA have a nexus of concern regarding 
the potential for acoustic impacts to protected species.

• Increasing awareness among federal agencies of 
requirement to consider sound effects AND obtain IHA/ITA 
permits under the MMPA



Acoustics Under the ESA and MMPA

• MMPA: Take is defined under the Marine Mammal Protection Act 
(MMPA) as "to harass, hunt, capture, or kill, or attempt to harass, hunt, 
capture, or kill any marine mammal" (16 U.S.C. 1362)

• ESA: Take is defined under the Endangered Species Act (ESA) as "to 
harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or 
to attempt to engage in any such conduct."
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Common Sound Sources

 Pile driving

 Ship traffic

 Seismic surveys

 Sonar
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Pile Driving

 Impact

 Vibratory

 Down the hole

 Augered



Acoustics Under the ESA and MMPA

Common Port Concerns – Acoustic Impacts

 Pile driving

 Ship traffic (from expanded port capacity)

 In port equipment operation (e.g., ship generators 
operated while moored)



Acoustics Under the ESA and MMPA

 ESA responsibilities are met during the permitting process. The 
permitting agency is required under the ESA to consult with NMFS. 

However, the applicant is typically responsible for providing all of the 
information necessary for NMFS to fully analyze the potential for effects, 
typically through a biological assessment or biological evaluation

ESA



Acoustics Under the ESA and MMPA

Lead times are depending on both the permitting agency, and NMFS 
ESA consultation timelines

An alternative approach to speed the process can be for a port (or ports 
working together) to fund a position with NMFS to prioritize their 
products under a Memorandum of Understanding

ESA



Acoustics Under the ESA and MMPA

Two levels of Incidental Take Authorizations: Incidental Harassment 
Authorization and Letter of Authorization

IHA for one year only, and only covers harassment and injury (PTS)

LOA can last for 5 years, and can cover harassment, authorization, 
serious injury, and mortality

MMPA



Acoustics Under the ESA and MMPA

Where to go for information: 
https://www.fisheries.noaa.gov/permit/incidental-take-authorizations-
under-marine-mammal-protection-act

From their site: IHAs lead time is 5 – 8 months (potentially longer)

LOA expected lead time at least 9 months, preferably 15 months 
minimum

MMPA

about:blank


Acoustics Under the ESA and MMPA

When to Engage

Addressing potential acoustic impacts early (e.g., during BA/BE 
development and early in project design) can reduce costs from project 
changes during later design stages – Plan for mitigation!

Consultants familiar with the MMPA can facilitate the IHA/ITA process 
preventing delays and creating efficient and effective monitoring plans

You can still roll the dice as enforcement is inconsistent, but the West 
Coast Region of NMFS is one of the most assertive
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• Why it matters
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We don’t want to limit our contractors …



APPLICANT:
PORT

Biological Evaluation or
Biological Assessment 
(major construction):

• In house
• Consultant

USACE NOAA

• Federal employees
• Contractors

USACEAPPLICANT:
PORT

• Protected 
Species 
Observers

WHERE LYNKER AND SALUS FIT IN



Thank you!

Sarah Pautzke
spautzke@lynker.com
Lynker.com

Zach Hughes
zach.hughes@salusresources.com
https://salusresources.com/ 
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